
 

 

DAC 
Captives in murky water? 

Introduction 
BEPS and DAC 
On 4th January 2021, the Commissioner for Revenue in 
Malta issued the ‘Guidelines on the Mandatory 
Automatic Exchange of Information in relation to 
Cross-Border Arrangements’ (Article 96(2) of the 
Income Tax Act (Chapter 123 of the Laws of Malta; S.L 
123.127): 

 
These directives emanated from the EU Council 
Directive 2011/16 (‘Directive on Administrative 
Cooperation’ or ‘DAC’) as amended in May 2018 by 
the EU Council Directive 2018/822, referred to as DAC 
6. These are a natural progression from the 2015 
OECD project on Base Erosion and Profit Shifting 
(BEPS). DAC 6 is arguably EU’s targeted action 
towards automatic exchange of tax information. The 
objective is to bolster tax transparency and attack 
harmful tax practices in cross-border arrangements. 
 

Understandably, captive insurance companies 
globally, their ultimate beneficiary owners and 
captive domiciles have been discussing the 
implications of BEPS since well before the 
introduction of the EU Directives of 2016 and 2018, 
and which are being gradually transposed into 
respective local law within EU member states. 
 

Why, or in which instances, would DAC 6 be of 
concern or interest to captives?  

 
 
 
CUP and DAC 
Transfer pricing is arguably at the top of the 
international tax agenda. The ‘Comparable 
Uncontrolled Price’ when applied to captives 
touches upon issues relating to the provision of 
insurance or ‘cash-pooling’ (which broadly falls 
under the provision of a loan/guarantee or other 
financial transactions and intra-group services) or on 
the provision of other intra-group services (e.g. IT, 
HR, legal, finance etc.).  
 
In February 2020 OECD released a report on 
‘Transfer Pricing Guidance on Financial Transactions’ 
and chapter 5 of this report deals specifically with 
captive insurance arrangements and transfer 
pricing.  
 
The OECD report raises a justification for captives 
that is unrelated to tax. The prime objective of a 
captive is to manage intra-group risks in a more 
economically feasible way than that provided by the 
conventional insurance market. Tactical advantage 
may also be derived through the application of 
captives as a result of cross-border regulatory and 
fiscal arbitrage (such as accessing outward 
reinsurance or retrocession, mitigating volatility in 
premium, deductible levels or differences in policy 
limits or conditions). However, from a corporate 
governance perspective, it may be a well-worth 
exercise for a captive board to ask itself a set of due 
diligence questions so as not fall foul of this 
legislation. Some questions immediately come to 
mind and these are listed under ‘Captive 
Considerations’ below. Another worthy exercise 
would be to scrutinise all agreements or interactions 
within the group under an internal regulatory 
spotlight. 
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Nomenclatures and Reporting 
Requirements 
From an insurance perspective, perhaps what one 
needs to define is what constitutes (and whether 
we fall under these definitions): 

1. A promoter/intermediary/service 
provider; and 

2. A reportable arrangement 

According to the EU Directive the term: 
 

1. “promoter,” is an intermediary who, 
“designs, markets, organizes or makes 
available for implementation or manages 
the implementation of a reportable cross-
border arrangement” and 
 

2. “service provider,” is an intermediary 
who, “knows or could be reasonably 
expected to know that they have 
undertaken to provide aid, assistance or 
advice with respect to a reportable cross-
border arrangement.” 
 

3. Reportable arrangements/situations may 
include:  
a. reinsurance transactions with low tax 

jurisdictions 
b. insurance portfolio transfers with 

different considerations 
c. cross-border asset liability 

management arrangements 
d. cross-border life-insurance schemes 

with tax deferral in exit taxes.  

It is worth emphasizing that the term ‘intermediary’ 
within this context has a completely different 
interpretation and is unrelated to the meaning of an 
‘intermediary’ as defined and regulated under 
various insurance legislation worldwide. Therefore, 
within this context, an insurance company (including 
a captive insurance company) can be an 
‘intermediary’ if it is a ‘promoter’ or ‘service provider’ 
of a ‘reportable arrangement’. 

 
 
 
 
Put simply, for example, a captive insurance 
company supplying intra-group insurance and/or 
purchasing reinsurance from within the group would 
be an ‘intermediary’ for the scope of DAC 6. Within 
the context of companies in Malta, example 3 under 
2.4.3 of the CfR guidelines (Malta, 4th January 2021) 
specifically highlights this. 
 
If its activities fall within pre-defined cross-border 
reportable arrangements or ‘hallmarks’ (whether 
within the EU or with 3rd-country entities), then the 
captive insurer, as an ‘intermediary’ is obliged to 
report these. A typical reportable arrangement or 
hallmark would be one that is specifically aimed at 
exploiting a tax advantage. 
 
Guidelines state that, irrespective of the tax 
residence of parties to a reportable cross-border 
arrangement, a person falling within the definition of 
an intermediary will have an obligation to file 
information with the respective revenue authorities 
only where such person has a ‘nexus’ within the 
country. For the purpose of establishing ‘nexus’, the 
intermediary needs to satisfy at least one of the 
following conditions: 
 

1. Residence for tax purposes; 
 

2. Permanent establishment through which the 
services are being provided; 
 

3. An entity incorporated within the country, or 
governed by the its laws; 
 

4. Registration with a professional association 
related to legal, taxation or consultancy services 
in the country. 
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Captive Considerations 
From an internal due diligence perspective, it might 
be pertinent for captive insurance company boards to 
ask themselves the following, when examining 
whether it falls within an ‘intermediary’ category or 
whether an action is a ‘reportable arrangement’: 

1. Is the captive insurance company providing a 
pooling and further risk-transfer/diversification 
service? Is this service providing tangible 
economic benefit (other than fiscal benefits) to its 
internal client(s)? Is the economic capital position 
of the parent or other internal entities improving 
as a result this economic benefit?  
 

2. Are the captive and its reinsurers all regulated 
undertakings with substantively similar regulatory 
regimes vis-à-vis solvency and capital adequacy 
and disclosure requirements? 
 

3. Are the risks insured by the captive, ones that are 
generally insurable by the conventional market? A 
negative answer to this question may give rise to 
a discussion along the lines that certain captives 
have been established specifically to address gaps 
in the conventional market’s offering. However, 
provided that one can substantively prove the 
technical validity of the pricing of the insurance 
cover being offered, then this question should not 
pose a problem. 
 

4. Does the captive insurance company run a real 
risk of suffering losses? 
 

5. Is the pricing of captive products more or less in 
line with what its clients would be charged in the 
conventional market for the same level of 
insurance cover or policy limits? Some may argue 
that, for example, lower acquisition or operating 
costs for a captive may, in theory, justify lower 
premiums. From a transfer pricing perspective, a 
risk may exist if the inverse was true, i.e. higher 
premiums than the conventional market would 
charge are transferred to the captive and so not 
commensurate to the risk being insured. 

6. If the insurance company provides insurance to 
third parties adjunct to a product offered by 
another company within the group (such as 
auto or technology-related warranty and 
extended warranty products, GAP etc.), how 
does its pricing benchmark against conventional 
competitors? 

7. Is the captive an entirely ‘managed concern’ or 
a ‘brass-plate’ or is it in control of, for example, 
the decision-making (and oversight) of risk 
acceptance/treatment and of other controlled 
functions? 

Conclusion 
A brushstroke conclusion for captives established 
with the core objective of providing insurance 
solutions to group companies (or their clients) is 
that they need not be too concerned about the 
implications or falling foul of DAC 6 and similar 
legislation as they are aimed at bolstering fiscal 
accountability and transparency. The integrity 
created through properly established, run, 
governed and independently audited captives 
generally speak for itself. Captive boards may wish 
to appoint an independent consultant to provide 
assurance that policies, processes and controls are 
in place to deliver that integrity. 
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